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RECENT DECISIONS 

Francis de L. Cunningham, Editor-in-Oharge 
Douglas H. Kenyon, Associate Editor. 

Attorney and Client — Privileged Communications — Attesting Wit- 
ness. — The plaintiff sued the executor of the deceased for hreach of 
an alleged agreement by the testator to make a will with specific 
bequests to the plaintiff's grandniece. She called the testator's attorney 
as a witness. He produced two wills which he drew for the testator, 
both signed by him as attesting witness, together with written instruc- 
tions for the preparation of the will, and offered to prove, by their 
contents and from what the testator told him at the time, an agreement 
whereby the testator was to make provision for the plaintiff's niece. 
The evidence was refused and the plaintiff non-suited. On appeal, 
judgement was reversed, but the lower court was sustained in refusing 
the attorney's testimony. Anderson v. Searles (N. J. 1919) 107 Atl. 429. 
When an attorney signs a will as an attesting witness, his testimony 
is admitted on the theory that by making him an attesting witness 
the testator has waived the privilege. 4 Wigmore, Evidence, §2315; 
4 Jones, Evidence, § 756. Thus in such cases the courts have allowed 
the attorney to testify in an action between persons all claiming under 
the will, if the will is in question, as to the mental capacity of the 
testator, In re Mullin (1895) 110 Oal. 252, 42 Pac. 645, undue influence, 
In re Pitt's Estate (1893) 85 Wis. 162, 55 K E. 860, contents of the 
will if lost, Kern v. Kern (1900) 154 Ind. 29, 55 N. E. 1004, whether 
the contents were made known to the testator, Goates v. Semper (1901) 
82 Minn. 460, 85 N. W. 217, whether the testator intentionally omitted 
certain persons, see Brown v. Brown (1906) 77 Neb. 125, 108 N. W. 180, 
and generally as to the testator's conduct and conversation at the time 
of the preparation and execution of the will. Matter of Coleman (1888) 
111 N. T. 220. But while by making the attorney an attesting witness, 
the testator intends to put him in a position to perform the functions 
of such witness, 4 Wigmore, op. cit., § 2315, he does not altogether 
sever the relation of attorney and client. Emerson v. Scott (1905) 
39 Tex. Civ. App. 65, 87 S. W. 369 (semble). For it would seem to be 
his intention that the attorney should testify only when the validity 
and effect of the will is in some way brought in question. 

Carreers — Limitation of Liability — Free Pass — Gross Negligence — 
The plaintiff, while riding on a free pass containing a stipulation that 
the holder assumed all risk of accident resulting from negligence, was 
injured by reason of the train of the defendants running into an open 
switch. The court, accepting the statutory definition of gross negli- 
gence as the want of slight care and diligence, Okla. Rev. Laws 1910 
§§ 2916-2919, held, that the defendant, though not liable for the ordi- 
nary negligence of its employees, was liable for gross negligence. Mis- 
souri, K. & T. By. v. Zuber (Okla. 1919) 184 Pac. 452. 

The court applied a statute to the effect that a common carrier can- 
not be exonerated by any agreement from liability for gross negligence. 
Okla. Rev. Laws 1910 § 797. Other jurisdictions have interpreted simi- 
lar statutes in like manner. Norfolh & W. By. v. Tanner (1902) 100 



